Thereafter, the miner allegedly Instigated a wildcat strike and the
matter went to grievance and arbitration under the National Bituminous
Coal Wage Agreement of 1978.  The arbitrator found the miner's explanation
for why he was too sick to work unconvincing.  He further found the cir-
cumstantial evidence was persuasive of the fact that the miner encouraged
and instigated a wildcat strike in support of his grievance.  These combined
instances of misconduct, he concluded, were just cause for the miner's
discharge.

While the matter was in arbitration, the miner filed a complaint for
reprisal (discrimination) with the Department of Labor.  After a field
investigation, the Office of the Solicitor concurred in MSHA's finding
that the miner's refusal 'to accept the temporary work assignment was a
protected activity.  Subsequently, a complaint alledging unlawful discharge
and seeking reinstatement and back pay was filed by the Secretary with the
Commission.  The complaint charged the miner was suspended with intent to
discharge for both an antecedent and an Immediate refusal to work.  The
operator denied the charges and raised as a plea in bar the miner's vio-
lation of his no-strike pledge and failure to mitigate damages.  See,

Ford Motor Co. v. EEOC, ______ U.S.______, decided June 28, 1982; Metric

Constructors, Inc., 4 FMSHRC 791, 804-805 (1982).  The Secretary's reponse
was a denial that the miner instigated a wildcat strike.

After extensive pretrial and discovery, the matter came on for an
evidentiary hearing in Abingdon, Virginia on December 7, 8, and 9, 1981*
The record was closed and the case submitted on April 1, 1982*
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